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OF TEXAS
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PRICE DANIEL

ATTORNEY GENERAL

August 17, 1949

Hon. John Lawhon Opinion No, V-885
Administrator

Texas Liquor Control Board Re: Authori$y of the Texas
Austin, Texas Liquor Control Board $o

refuse a beer llicense
application which ap-
pears from its face to
have been heard at a
date less than five days
from the filing of said
affidavit by the County
Judge.

Dear Mr. Lawhont

Your request for an opimion presents the following
queationsa?

1, May the coumty judge of a ocounty set for
hearing an application of a person applyimg for a
beer license at a date less than five days from
the date of filing of said application?

2., If the application on its face shows
that the county judge certified the application
upon & hearing set five days or less from the
date of the filing of the application, is the Texas
Liquor Control Board authorigzed bto refuse such ap-
plication?

Apticle 667-6(a), Vernon's Penal Code, provides:

"The application of any person desiring to
be licensed to manufacture, distribute, or sell
beer shall be filed in duplicate with the county
judge, who shall set same for a hearing at & date
not less than five (5) nor more than ten (10) days
from the filing of same.,”
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Article 667-6(b), Vernonts Penal Code, provides:

"Upon the filing of any application for
s license, the county clerk shall give notiase
thereof by posting at the court house door a
written notice of the flling of such petition,
and the substance thereof, and the date of

hearine nnon sueh natibion. Anv nitiean zshall
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be permitted to contest the facts stated in said
petition and the applicant!s right to secure
license upon giving security for all costs which
may be incurred in such contest should the ocase
be decided in favor of the applicant; prowided,
however, no officer of & county or any incorpor-
ated city or town shall be required to give bond
for such costs.”

The obvious purpose of the above requirement is to
give to the public the right to contest the licensing of per-
sons applying for the privilege of manufasturing, distributing,
or selling beer. The statutory language is mandatory that the
county Judge shall set the issue for hearing at a date not less
than five days from filing. This is a right conferred upon the
public and as such cannot be walved by the county judge, Fur-
thermore, the rule of statutory construction of such language

is that where a statute is couched in ﬁegat;!e ;aggggge, the
same nust be regarded as mandatory. This principle of law 1is
announced in the case of City of Uvalde v, Burney (Tex. Civ.
App. 1912), 145 8,W, 311,

In answer to question No. 2, Section 6{o) of Article
657, provides:

"If upon hearing upon the petition of any
applicant for a license the county judge finds
the facts stated therein to be true and has not
other lawful reason for denying the application,
he shall snter an order so certifying, and a copy
of said order shall be delivered to the appli-
cant; applloant shall thereupon present the same
to the assessor and collector of taxes of the
county wherein the application is made and shall
ray to the assessor and collector of texes the
fee specified in this Article for the class of
license applied for; the assessor and collector
of texes shall thereupon report to the Texas
Iiquor Control Board upon & form.prescribed by
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sald Board certifying that the application four
license has been approved and all required fees
paid, and such other information as may be re-
quired by the Board, amd to such certificate

shall be attached a c¢opy of the original appli-
. cation for licemss., Upon receiving such report

or certification from the aszessor and collector

of taxes, it shall be the duty of the Board or
Administrator to issue the license accordingly,

if 1t i1s found that the applicant is entitled to

a license, which license shall show the class of
business the applicant is authorized to conduct,
amount of fees pald, date, correct address of the
place of husiness, and date of expiration, and

sugh other information as the Board shall deem
proper; pgg!ggggm,hnrovor,,;pat tthBogggE_g“
Administrator may refuss to issue any such license,
if in possession of information from which 1t 1is
determined that any statemsut contaimed in the ap-
plication therefor ia false, untrue or misleading,
or that there are othesr legal reasc whg a license
should not be issued., Upon any refuss the Board
or dministrator, applicant shall be entiﬁled to
refund of any license feze pald to the county assessor
and collector of taxes at the time cof filing his ap-
plication.” (Enphasis added.)

Zeal seeie!

172 3. W. 24 778 (Tex. Civ, App. 1043) ;
statutory procedure for obtaining a b@@r ligense cantemplated
an application to the county judge and upown his approval of ths
same the applicant then must apply to the Texas Liguor Control
Board., The Court declersd that the Board had the power anpd
duty to destermine for itsely whsther or not the permit or li-
cense should be granted. It was specifically explained that
the issue determined by the county judge was wheither or not
;he applicant be accorded the privilege of applying to the
oard.

In the case of Ta;as,Lia,,y_Gogtxoﬂ_ﬁbafylv_ Abogado,

' In the light of the sbows suthority, 1t necessarily
follows that the part of the application procedure dealing
with the hearing bsfore the county judge is designed solely
to govern that hearing and has no application to later deter-
mination by the Board, The Board acts independently of the
county judge and not as a reviewing authority. It must re-
view the proceedings before the county judge to ascertaln
that the requisite qualificetions exlat, but not to determine
whether the county judge acted erronsesously. The issue before
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the Board is whether the applicant should be licensed, not
whether the county judge erroneously concluded that he should
be licensed. However; the statutory procedure requires that
the county judge properly perform his duties, and give to the
public proper notice. Where the county judge falils in this
respect, the proceedings before him are in effect a nullity
and the Liquor Control Board is without authority to consider
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held before the county judge.

SUMMARY

Article 667-6(a), V.P.C,, makes it mandatory
that a county judge set for hearing the application
for & beer license at a date not lesa than five (5)
days from the filing of sald application. A hear-
ing held by the county judge at a date prlor to the
expiration of five days from the date of the filing
is a nullity and the Texas Liquor Control Board is
without authority to consider the application in the
same manner as 1f no application had been heard by
the county judge. Article 667-6(c), V.P.C.; Texas
Liquor Control Board v. Abogado, 172 8,W, 24 778
(Tex. Civ. App. 1943).

Very truly yours,
ATTORN!I GENERAL OF S

e A Mgl

JHR/pt Joe H, Reynolds
Assistant

:;;5PVEDS
Sfee CAWJ

ATTORNEY GENERAL



